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QUESTIONS PRESENTED 


I 
Where in prosecution for bribery the plea of "Not Guilty” is 
entered, and at trial evidence is adduced tending to support defense of 
entrapment, and counsel requests Court to instruct jury relative to 


entrapment, is it reversible error for the Court to refuse to so instruct? 


II 
Whether search and seizure of alleged lottery slips is valid when 
officer stops motorist because of improper backing on street, asks to 
see his driver's permit, snatches from his pocket a brown paper bag and 
examines its contents after driver places his hand over the bag, and 


then places him under arrest ". . . for possession of numbers, " when 


there is apparently no reason to even suspect that appellant possessed 
"numbers slips, '' except as a result of the search, upon which search 
the officer predicates his arrest? 





JURISDICTIONAL STATEMENT 
STATUTES INVOLVED 
STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT I 


ARGUMENT II 


TABLE OF CASES 
Lee v. United States, 98 U.S. App. D.C. 97 : 


Sorrells v. United States, 287 U.S. 435, 77 Led 413 


Tatum v. United States, 88 U.S. App. D.C. 386, 389 





UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,649 


DEWEY MOORE 


Appellant 


UNITED STATES OF AMERICA 


Appellee 


APPEAL "ROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 1291 of 
Title 28, U. S. Code, and Rule 37, Federal Rules of Criminal Procedure. 


STATUTES INVOLVED 


22 D. C. Code 704. Whosoever corruptly, directly or indirectly, 


gives any money, or other bribe, present, reward, promise, contract, 
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obligation, or security for the payment of any money, present, reward, 
or thing of value to any ministerial, administrative, executive, or 
judicial officer of the District of Columbia or any employee or other 
person acting in any capacity for the District of Columbia, or any 
agency thereof, either before or after he is qualified, with intent to 
influence his action on any matter which is then pending, or may by 

law come or he brought before him in his official capacity, or to cause 
him to execute any of the power in him vested, or to perform any duties 
of him required, with partiality or favor, or otherwise than is required 
by law. . . .shall be punished. . . 


Rule 52(b) Federal Rules Criminal Procedure. (b) Plain Error. 
Plain errors or defects affecting substantial rights may be noticed 
although they were not brought to the attention of the Court. 


Rule 41(e) Federal Rules Criminal Procedure. (e) Motion for 
Return of Property and to Suppress Evidence. A person aggrieved by 
an unlawful search and seizure may move the district court for the 
district in which the property was seized for the return of the property 
and to suppress for use as evidence anything so obtained on the ground 
that (1) the property was illegally seized without warrant, .... 


Fourth Amendment to the Constitution: The rights of the people 
to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated; and no 
warrants shall issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, and 
the persons or things to be seized. 


STATEMENT OF THE CASE 


The Appellant, Dewey Moore, was tried and convicted on 
November 26, 1956 in the United States District Court on a charge of 
Bribery - 22D. C. Code 704. From the verdict and judgment of guilty, 
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and the sentence of one to three (1-3) years imprisonment, appellant 
prosecutes this appeal. ) 

The evidence and proceedings are substantially as follows: 

Wesley M. Walker, Jr., a member of the Metropolitan Police 
Department testified that on the afternoon of March 31, 1956, while 
patrolling his territory in Northeast Washington, he stopped Dewey 
Moore (who was driving an automobile) because he had entered an 
intersection improperly, and asked to see his driver's permit. According 
to Walker, appellant suddenly placed his hand over a brown paper bag 
protruding from his left overcoat pocket, and at that time, he (Walker) 
grabbed the bag. (J.A. 7-8). Walker's examination of the bag revealed 
a quantity of money and a numbers slip. (J.A. 8). Walker stated that 
appellant asked him several times ''can I talk to you Qn before he told 
him he was under arrest. (J.A. 12). | 

According to Officer Walker, as he, his partner Officer Sarvis, 
and appellant reached the doorway of the precinct, a few feet (less than 
ten) from the place of booking formalities, appellant again asked him 
could he talk to him. At this time the officer said: "Just a minute. You 
stand here with Officer Sarvis." (J.A. 12). | 

At this point, Walker went inside the precinct, leaving appellant 
in custody of Officer Sarvis just outside the doorway. Inside Walker 
told Lt. Dyer that he was going to get "bribed, and he was "set-up for 
the purpose of making a bribery case." (J.A. 36). Then, Walker went 
back to where he had ordered appellant held, and led him to the 
"sergeant's room" which they entered. (Just Walker and appellant). 

It was in this room that Walker said appellant offered him money to 
". . . forget the matter for which I arrested him for." (J.A. 13); and 
in fact gave to him twenty-five dollars for that purpose. 


Officer Walker testified: "I arrested him for possession of 
numbers."" (J. A. 16). Objection was made to the introduction of the 


alleged "numbers slips" and money into evidence. (J. A. 9-11). 
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At the conclusion of the government's evidence motion was made 
for judgment of acquittal on the basis of entrapment, and was denied by 
the Court. (J. A. 36).Thereupon closing arguments to the jury were begun. 
When counsel for appellant stated to the jury that the Court's instruction 
on entrapment would be very important in their determination of the case, 
the Court interrupted with the observation that it would not give such 
instruction because counsel had not requested the same before arguments 
were begun. (J. A. 38-41) 


There followed representations to the Court to the effect that 
counsel expected the instruction without special request for same; and 
then formal request was made that the instruction be given. The Court 
consistently refused on the ground that the request was untimely. The 
request for leave to present a proposed instruction immediately after 


mid-morning recess, and before the charge began was denied; although 


made before the government had concluded its argument. (J. A. 40) 


The Court made no inquiry relative to desired instructions before 
arguments began. 


Argument was concluded abruptly, and after a brief recess the 
jury was charged. No reference was made to entrapment in the charge. 
At the end of the charge, the Court was again asked to instruct on 
entrapment, which request was refused. 


The Jury returned verdict of guilty, and appellant was sub- 
sequently sentenced to imprisonment. 
SUMMARY OF ARGUMENT 
I 


In the trial of a criminal case a defendant is entitled to instructions 
which relate to his theory of the case and which will protect his sub- 
stantial rights. 
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II 


Alleged "numbers slips" seized prior to arrest of defendant". 


for the possession of numbers slips " where there was no indication 
prior to the search that defendant was engaged in "numbers", are not 
legally obtained, should be suppressed, and not be allowed in any 
criminal prosecution. : 


ARGUMENT I 


It would appear that the facts outlined here present entrapment 
as a matter of law. The interruption of the normal arresting process 
and the setting of the stage for "making a bribery case" in the fashion 
here presented borders on the reprehensible. To say that the officer 
"lured" the appellant into his web is understatement. : He escorted him 
into it. 


Conceding arguendo, that evidence of "entrapment" as a matter 
of law was not sufficient to justify the appellant's motion at the end of 
the government's case, nobody can seriously contend that the matter 
should not have been submitted to the jury under proper instructions. 
If there is any evidence to support the defense of entrapment it is proper- 
ly raised by a plea of Not Guilty. Sorrells v. United States, 287 U.S. 
435, 77 L ed 413. 


The law is well settled that in a criminal case the Court must 
instruct on all essential issues and questions of law - whether requested 
or not. Tatum v. United States, 88 U.S. App D. C. 386, 389. 


The defendant predicated his defense on the theory of entrapment, 
and there was evidence to support it. It thus became a crucial issue, 
and one with which the jury could not properly deal without a particularized 


instruction from the Court. 


In these circumstances the following language of this Court is 


apropos: 





" . . in criminal cases the defendant is 
entitled to have presented instructions re- 
lating to a theory Of defense for which there 

is any foundation in the evidence, even though 
the evidence may be weak, insufficient, incon- 
sistent, or of doubtful credibility." 


ARGUMENT II 


It is axiomatic in the law that the fruits of an improper search 
cannot be relied upon to validate an arrest, which then in turn validates 
the search. Lee v. United States 98 U. S. App D. C. 97. In the instant 
case the officer states bluntly that he arrested the appellant for the 


"possession of numbers." This could only come about as a result of 


the "numbers" found when he examined the bag which appellant had in 
his pocket. Prior to the time of its inspection, there was no reason 


indicated for believing appellant was in possession of "numbers." 


The admission into evidence of the alleged "numbers slips" was 
prejudicial and reversible error, and entitles appellant to a new trial. 


CONCLUSION 


It is respectfully submitted that the judgment of the lower Court 
should be reversed. 


Respectfully submitted. 


WILLIAM B. BRYANT 
Attorney for Appellant 
615 F Street, Northwest 
Washington 4, D. C. 


William C. Gardner 
Joseph C. Waddy 


Of Counsel 
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S JOINT APPENDIX 


69 [ Filed June 18, 1956] 


IN THE UNITED STATES DISTRICT: COURT 
FOR THE DISTRICT OF COLUMBIA | 


Holding a Criminal Term 


Grand Jury Impanelled April 26, 1956, Sworn in on May 1, 1956 


The United States of America Criminal No. 627-56 


) 
) : 
v. ) Grand Jury No. Orig. 
) : 
) 


Dewey Moore Bribery (22 D.C.C. 704) 


The Grand Jury charges: : 

1. Onor about March 31, 1956, Wesley M. Walker was an 
employee acting for the District of Columbia, that is a private of the 
Metropolitan Police Department of the District of Columbia, assigned 
e to Number Fourteen Precinct of said Department and charged with the 
duty, among others, of making investigations to obtain such information 
as will assist in the prevention of crime and the identification, 
apprehension, and conviction of criminals in the District of Columbia, 
and with the duty of apprehending criminals and persons suspected of 
crime in the District of Columbia. | 

2. Onor about March 31, 1956, within the District of Columbia, 
Dewey Moore unlawfully, wilfully, feloniously and corruptly did give 
eS $25.00 in money to the said Wesley M. Walker, with intent to influence 

the action of the said Wesley M. Walker on matters then pending and 
which might by law come or be brought before him in his official capacity 
and to cause him to execute the powers in him vested and perform the 
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duties of him required with partiality and favor and otherwise than is 
required by law, respecting the enforcement of the lottery laws of the 


District of Columbia. 
/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ N. George Frederick 
oreman. 


[Filed June 20, 1956] 


PLEA OF DEFENDANT 


On this 29th day of June, 1956, the defendant Dewey Moore, 
appearing in proper person and without counsel present, being arraigned 
in open Court upon the indictment, the substance of the charge being 
Stated to him, pleads not guilty thereto. 

Defendant committed, commitment issued. 
By direction of 


RICHMOND B, KEECH 
Presiding Judge 
Criminal Court # Three 


HARRY M, HULL, Clerk 


By /s/ John B. Noone 
United States Attorney Deputy Clerk 


By Thomas Flannery 
Assistant United States Attorney 


Present: 


D. Spatzer 
Official Reporter 
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[Filed November 26, 1956] : 

On this 26th day of November, 1956, came the attorney of the 
United States; the defendant in proper person and by his attorney 
William B. Bryant, Esquire; whereupon the jurors of the regular Petit 
Jury panel serving in Criminal Court No. 2, being called, are sworn 
upon their voir dire; and thereupon comes a jury of good and lawful 
persons of the District of Columbia, to-wit: | 


1. Mrs. Virginia M. Clark 7. Karl O. Lehman 

2. Harold F. Chandler 8. James H. Loftin 

3. Herman D. Fixsen 9. Loyal V. Miller 

4. Mrs. Mary E. Ford 10. Miss Mamie Garfinkle 

5. Mrs. Esther M. Gilbert 11. William H. Barnes 

6. Miss Annie E. Jackson 12. Mrs. Thelma E. Thomas 


who are sworn to well and truly try the issue joined herein; it appearing 
to the Court that the trial is likely to be a protracted one, the Court 
directs that two additional persons be called to serve as alternate jurors, 
and Miss Frances L. McConnell and Henning Naukler being called, are 
sworn to well and truly try the issue joined herein; whereupon after 
hearing the evidence, arguments of counsel, and the instructions of the 
Court, the two alt. jurors are discharged from further consideration 
of this case, and the jury retires to consider their verdict. The jury 
returns into court and upon their oath say that the deft. is guilty as 
charged. The case is referred to the Probation Officer of the Court 
& the deft. is committed to the D. C. Jail. Comm. issued. 

By direction of 

F. DICKINSON LETTS 

Presiding Judge 

Criminal Court #2 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Harold G. Dodd 


By Carl Belcher Deputy Clerk 
Assistant United States Attorney | 


B. O. Watson 
Official Reporter 
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[ Filed January 3, 1957] 

On this 21st day of December, 1956 came the attorney for the 
government and the defendant appeared in person and by counsel, 
William B. Bryant, Esq. 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and verdict of guilty of the offense of 

Bribery 
as charged 

and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

One (1) year to Three (3) years. 

IT SS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ F. Dickinson Letts 
United States District Judge. 


Clerk. 


[ Filed December 21, 1956] 
NOTICE OF APPEAL 
Name and address of appellant: Dewey Moore, D. C. Jail. 
Name and address of appellant's attorney: William B. Bryant, 
615 F Street, N. W. 
Offense: Bribery 


9) 
Concise statement of judgment or order, giving date, and any 
sentence: 1 to 3 years imprisonment. ! 
Name of institution where now confined, if not on bail: D. C. Jail. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. 


December 21, 1956 /s/ Dewey Moore 
Date Appellant 


/s/ William B. Bryant | 
Attorney for Appellant. 


[ Filed February 1, 1957] 
DESIGNATION OF RECORD ON APPEAL 
The Clerk of the Court will please prepare a record on Appeal to 
the United States Court of Appeal for the District of Columbia Circuit 
in the above entitled cause, and the following papers and proceedings 
are hereby indicated for inclusion in said record: 
Indictment. 
Plea. 
Reporters transcript. 
Judgment. 
Notice of Appeal. 
This Designation. ) 
/s/ William B. Bryant 
WILLIAM B. BRYANT 
Attorney for Appellant 
CERTIFICATE OF SERVICE — 
I, William B. Bryant, certify that a copy of the foregoing and 
annexed Designation of Record on Appeal was mailed postage prepaid 
to Oliver Gasch, Esquire, New Court House Building, Washington, D.C., 


this 1st day of February, 1957. | 

/s/ William B. Bryant 
WILLIAM B. BRYANT 
Attorney for Appellant 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed February 5, 1957] 


Washington, D.C., 
November 26, 1956. 


Trial in above-entitled cause commenced at 10:00 a.m., before 
HONORABLE F. DICKINSON LETTS, United States District Judge, and 
a jury. 

APPEARANCES: 

On behalf of the Government: 


Carl Belcher, Assistant 
United States Attorney. 


On behalf of the Defendant: 
William B. Bryant 


* * 


PROCEEDINGS 
THE CLERK: Case of Dewey Moore. 
MR. BELCHER: Wesley M. Walker. 
Thereupon 
WESLEY M. WALKER, JR. 
was called as a witness by and on behalf of the Government, and, being 


first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. BELCHER: 

Q. Would you state your name loud enough for everyone in the large 
court room to hear you? A. Wesley M. Walker, Jr. 

Q. Where do you live? A. Presently, Fort Jackson, South 
Carolina, 819th Military Police Detachment, C.I.C. 

Q. Are you a member of the Armed Services? A. Iam. 

Q. Directing your attention to March 31st, 1956, that is this 
year, where did you live at that time? A. At that time I was residing 
at 1344 Shepherd Street, Northeast. 
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Q. What was your employment at that time? 

A. Member of the Metropolitan Police Department. 

Q. As a member of the Metropolitan Police Department, what 
duties did you have? 

THE COURT: Of what city? 

THE WITNESS: Of Washington, D. C. 

BY MR. BELCHER: 

Q. Asa member of the Metropolitan Police Department of 
Washington, D. C., what were your duties as a police officer? A. I 
was assigned to Scout Car in the 14th Precint to patrol within the limits 
of that precinct. | 

Q. Aside from your specific assignment on that day, but directing 
your attention to your duties as a police officer on all days that you were 


on duty, what were your duties? A. To enforce the laws of the District 


of Columbia. : 
Q. In addition to that. A. To arrest all violators. 
Q. Directing your attention to March 31st, of this year, were you 
on duty at about 3:00 p.m. of that day? A. Iwas. | 
Q. On that day and.about that time did you have occasion to be in 
the 600 block of Eastern Avenue, Northeast? A. I did. 
Q. What, if anything, transpired at that location? A. At the time 
we were patrolling -- : 
THE COURT: Whereatouts was that, again? 
MR. BELCHER: 600 block of Eastern Avenue, Northeast. 
THE WITNESS: At the time we were on routine patrol in 
the 600 Block of Eastern Avenue, Northeast when I observed about a 
*53 Pontiac back suddenly in the intersection of 62nd Avenue and Eastern 
Avenue, Northeast. It backed in the intersection very abruptly and 
pulled back up on 62nd Avenue. The area was very congested. At the 
time I pulled on ahead and I observed the car come out of the street in 
my rear-view mirror. At the time I ordered Officer Service to pull 
alongside the auto after it had passed us and I stopped the car. 
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BY MR. BELCHER: 
Q. Officer Service was your partner, was he? A. That is right. 
Q. Then what transpired? A. Upon approaching the car I saw 
the defendant seated under the wheel and I asked him could I see his 
operator's permit, and his registration card, and told him he had backed 
in the intersection without caution. The defendant set there for a few 
minutes and he appeared very nervous. 
MR. BRYANT: I object to that. 
THE COURT: Yes. Not how he appeared. 
THE WITNESS: I asked him for his operator's permit and 
he hesitated and suddenly he placed his hand over a paper bag protruding 
_out of his left overcoat pocket. He grabbed for it suddenly and when he 
did that, I also grabbed for the bag. a a a 
MR. BYANT: He is talking too fast. 
THE COURT: Slow down just a little. 
THE WITNESS: I I asked the defendant for his operator's 


_permit. He - hesitated. Then t he suddenly grat grabbed fc for it, a brown paper 


bag which was in his left overcoat pocket. When he reached for it, Tr 
also grabbed for it. When I touched it, it felt very hard. I asked the 
defendant to get out of his automobile, which he did. At that time, I 

eeisorea the See from his rom his pocket. I found that it contained a large 
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quantity quantity of mo money. y_in rolls, five dollars’ worth of h of dimes, _ quarters, and 


so forth. Also, I found a numbers slip inside the bag. aoa 
; MR. BRYANT: I am going to object. I wish to approach 
the bench. 

THE COURT: Very well. 

(Bench Conference:) 

MR. BRYANT: At this time I am going to ask Your Honor 

to declare a mistrial in this matter. This 
man is testifying about an entirely separate and distinct offense. 

I call Your Honor's attention to the fact that this man is not charged 
with such an offense. All evidence is prejudicial, and I understand 
there are certain circumstances under which evidence of separate crimes 
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must necessarily come in. I don't think this is one of them. 
THE COURT: Objection overruled. . 
(Open Court): 
MR. BELCHER: May I have this marked as Government's 
Exhibit Number 1 for identification? | 
THE COURT: It may be so marked. 


(Government's Exhibit No. 1 was marked 
for identification. ) 


BY MR. BELCHER: | 
Q. I show you Government's Exhibit Number 1 for identification 
and ask you if you can identify that. A. This appears to be the same 
bag in which I inserted the property which was found on the defendant. 
MR. BELCHER: What did he say? 
(Answer read. ) 
BY MR. BELCHER: 
Q. Have you looked inside of that bag? A. I have not. 
Q. Would you look inside? A. This is the same property. 
Q. How do you identify that property, Officer? A. By my 
initials that was placed on the rolls of the dimes and dollar bills. 
Q. What are the contents of that exhibit? A. One-dollar bills, 
and assorted change. i 
Q. Have you ever totaled that up? A. Yes, I did. 
Q. What total does it reach? A. All together I believe it is 
$121. 98. | 
Q. Where have you previously seen that exhibit? A. On the 
person of the defendant. 
Q. At the occasion you have been describing tous? A. That is 
correct. : 
MR. BELCHER: I offer this exhibit number 1 into evidence. 
THE COURT: Government's Exhibit Number 1 will be 
received. : 


MR. BRYANT: I am going to object to it. 
THE COURT: Objection overruled. | 
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(Government's Exhibit Number 1 was 
received in evidence.) 


MR. BELCHER: I would like to have this marked 


Government's Exhibit Number 2 for identification. 


(Government's Exhibit Number 2 was 
marked for identification. ) 


BY MR. BELCHER: 

Q. Ishow you Government's Exhibit Number 2 for identification, 
and ask you if you can identify that. A. This appears to be one of the 
property envelopes I inserted part of the property I took from the 
defendant at the time of the arrest. 

Q. Would you open that and look inside ? 

MR. BRYANT: While he is getting ready to identify that, 
may I, for the record, state the ground of my objection? 

THE COURT: You may come to the bench. 

(Bench Conference) 

MR. BRYANT: I base my objection on the ground that the 
evidence was illegally seized from the man pursuant to illegal search 
and seizure. 

THE COURT: Objection overruled. 

(Open Court:) 

BY MR. BELCHER: 

Q. Have you examined the contents of that exhibit? A. I have. 


Q. Do you identify those contents? A. Ido. 
10 Q. You identify those contents as what? A. As a five-dollar 
bill and six quarters I took off the defendant Dewey Moore at the time of 


his arrest. 

MR. BELCHER: I offer this exhibit number 2 for identifi- 
cation in evidence. 

THE COURT: Has he described the contents? 

MR. BELCHER: Yes. 

BY MR. BELCHER: 

Q. Would you identify the contents of that exhibit again? A. It 

is one five-dollar bill marked with my initials and six quarters. 
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Q. And you received those where? A. At the time of the arrest, 

when I arrested the defendant. | 

MR. BELCHER: I offer Government's Exhibit Number 2 for 
identification into evidence. 

MR. BRYANT: Where did he get it pound 

MR. BELCHER: From the defendant's persons. 

MR. BRYANT: I object to that. I see no relevancy to that. 

THE COURT: Objection overruled. Government's Exhibit 
Number 2 will be received. 


(Government's Exhibit 2: was received in 
evidence). 


11 MR. BELCHER: May I have this marked Government's 
Exhibit Number 3 for identification? 3 


(Government's Exhibit $ was marked for 
identification. ) 


BY MR. BELCHER: , 

Q. Ishow you Government's Exhibit Number 3 for identification 
and ask you if you can identify that. A. Yes, Ican. This envelope also 
appears to be the same envelope that I inserted part of the property 
which was taken from the person of the defendant at the time of his 
arrest.. : 

Q. Would you open that envelope and examine the contents? 

A. This is a brown paper bag and a white piece of paper with numbers 
on it that was found on the person of the defendant in the larger brown 
paper bag I identified previously. 

MR. BELCHER: I offer Government's Exhibit Number 3 
for identification into evidence. 

MR. BRYANT: May my objection be noted? 

THE COURT: Yes. Your objection will be noted and 
overruled. Government's Number 3 will be received. 


(Government's Exhibit Number 3 was 
received in evidence.) 


12 BY MR. BELCHER: : 
Q. At the time that you arrested this defendant, was there any 


ree, Cae 
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conversation between you and the defendant? A. Yes, there was. 

Q. What was that conversation? A. The defendant asked me 
could he talk to me, sir. 

Q. Asked you what? A. Could he talk to me; at which time I 
told him yes, he could, he could say anything he wanted to say. I had 
placed the defendant in the scout car, at which time he said, "Here is 
a number that you can call, a phone number." 

Q. Did he give you a number? A. No, he didn't. He started to, 
but he didn't. 

Q. In what manner did he start to give you the phone number-- 
orally or in writing? A. Orally. So, I said, "What is the number?" 
So he said, "Can I talk to you?" I said, "Say anything you want to say." 
So then the defendant said, "Can I really talk to you?" I said, "I don't 
understand what you mean." I said, "You remain in the car with Officer 
Service and I am going to drive your car to the precinct. You are under 
arrest."’ I took him to the 14th Precinct. 


Q. What, if anything, transpired at Number 14 Precinct? A. After 


I put his car in the impounding lot, as I went to go in the door he said, 
"Can I talk to you at some place b before you charge me?" So I said, 
"What about?” He said a "Can [ tal talk to you?” | I said, "dust a minute." 
I said, 'You stand here with Officer Service." So, I went inside and I 
told Lieutenant Dyer what had transpired. I told him I had reason to 
believe-- 

MR. BRYANT: I object to that, Your Honor. 

THE COURT: Sustained. 

BY MR. BELCHER: 

Q. After you had talked with Lieutenant Dyer, what transpired 
after that? A. After I talked to the Lieutenant? 

Q. Yes. A. I returned to where the defendant was standing with 
Officer Service and I took him in the sergeants’ room, at which time he 
said, "What do you want me to say?" I said, "I don't want you to say 
anything. You said you wanted to talk to me." He said, "Can I talk to 
you?" I said, "Well, I brought you in here."' Then the defendant stated 
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he would give me $25.00 if I would forget the matter for which I had 
14 arrested him for. 

Q. At the time the defendant said that to you, did you have any 
money on your person? A. I did not. 

Q. What transpired after the defendant's statement to you? A. I 
told him I couldn't do it alone; I would have to think it over; I would ask 
my partner what he would have to say about it. I went outside where 
Officer Sarvis was. I told him what had transpired between Moore and 
myself in the sergeants' office. I carried Officer Sarvis back inside 
with me. I asked Moore to relate to Officer Sarvis what he had told me, 
at which time he hesitated. I said, "Go ahead and tell him." So then he 
said, "Well, I will give you $25.00 to divide between the two of you if 
you will just forget the whole matter. : 

MR. BRYANT: If you do? 

THE WITNESS: If you will just forget the whole matter. At 
that time he reached in his pocket and he pulled out his wallet and he 
gave me one twenty-dollar bill and one five-dollar bill. 

MR. BELCHER: May I have this marked Government's 
Exhibit Number 4 for identification? 


(Government's Exhibit ie 4 was 
marked for identification. ) 


BY MR. BELCHER: 
Q. I show you Government's Exhibit Number 4 for identification 
and ask you if you can identify that. A. This appears to be the same 


envelope which contains the money which the defendant offered me as a 
bribery. | 
Q. Will you open the envelope and examine the contents? A. This 


is the same money which the defendant offered me in a bribery attempt, 
which contains my initials, -- one twenty-dollar bill and one five-dollar 
bill; both of which contain my initials. | 

MR. BELCHER: I offer Government's Exhibit Number 4 for 
identification into evidence. 

THE COURT: Government's Exhibit Number 4 will be 


received. 
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(Government's Exhibit Number 4 was 
received in evidence. ) 


BY MR. BELCHER: 
Q. Now, after this money was handed to you, what transpired, 
if anything? A. As I turned to walk out of the door, Lieutenant Dyer 
walked in and said, "What is going on?" At which time I related to him 
the details what had transpired between Moore and myself. At that 
16 time he asked Moore did he give me any money and Moore said no. 
Lieutenant Dyer asked Officer Sarvis if he gave me any money and Officer 
Sarvis said yes, he gave me $25.00. 
Q. Did Lieutenant Dyer see Exhibit Number 4? A. Hedid. He 
removed it from me, from my person. 
MR. BELCHER: No further questions. 
THE COURT: You mentioned someone that you called the 
defendant. Do you see that person in court today? 
THE WITNESS: I do. 
THE COURT: Whereabouts is he? 
THE WITNESS: Sitting to the right of Mr. Bryant. 
MR. BELCHER: May the record show he pointed to the 
defendant? 
THE COURT: The record will so indicate. 
CROSS EXAMINATION 
BY MR. BRYANT: 
Q. Mr. Walker, how far from the place where you arrested 
Dewey Moore was it that you saw his automobile back out into the street; 
just rough, in terms of blocks or half-blocks. A. I guess about a block; 
a city block. 


Q. And then the car came one side, passed you? A. Yes, sir. 


He went around me. 
Q. At that time who was driving your automobile? A. Officer 
17 Sarvis. 
Q. And you officers were cruising along at a moderate rate of 
speed? A. That is right. 
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Q. And then--let's get back to the time that you asked this man 
for his driver's license. This was wintertime, wasn't it? A. Winter- 
time? i 
Overcoat weather? A. It wasn't too cold. It was in March. 
It was overcoat weather? A. Yes, sir. : 


You had your overcoat on? A. No, sir, I didn't have one on. 
He had one on? A. He did. : 
Q. Tell us again what happened when you asked him for his permit. / 
A. I asked the defendant for his permit and he hesitated and then 
suddenly he placed his hand over this brown paper bag in his left-hand 
overcoat pocket, which was on my side. I was on the left-hand side. { 
When he reached for the bag I also reached for the bag. | 


Q. And ordered him out of the car? A. That is right. 
18 Q. Now did there come a time when you found his driver's permit 
and wallet? A. He gave me his driver's permit. 
Q. Where did he get it? A. I got that at the precinct. 
Q. You said he gave it to you. A. Yes. | 
Q. Where did he get it from? A. I couldn't say where he got it 
from. : 
Q. He got it in your presence and gave it to you, didn't he? 
A. Well, at the time I was talking to Officer Sarvis when I asked him 
for his permit. When I turned around, he had it in his hand. I didn't 
see where he got it from his person. | 
Q. You didn't see him get it out of his left hip pocket? A. I 
didn't see him get it at all. : 
Q. Did you turn your back on him and ask him for his permit? 
A. TIasked him for his permit and I turned to say something to Officer 
Sarvis. 
Q. He was standing right at the counter at Number 14? A, No. 
19 We weren't standing at the counter. We were off to the side of the 
counter. : 
Q. How far away from him were you when he got his permit out 
of his pocket? A. Was-- | 
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MR. BRYANT: Read the question. 
(Question read.) 
THE WITNESS: I was about three feet, I imagine. 
BY MR. BRYANT: 

Q. There came a time, I believe you said, that this man offered 
you some money to forget what you had arrested him for. What had you 
arrested him for? A. I arrested him for possession of numbers. 

Q. Did you charge him with it? A. I did. 

Q. He is not charged with it now? A. I don't believe he is. 

Q. What did you originally stop him for? A. I stopped him for 
backing into an intersection without caution. 

Q. Did you charge him with that? A. I did. 

Q. What did he do then? A. He put up his money and he elected 
to forfeit. 

Q. Then you charged him with number slips? I did. 

Q. What happened to that charge? Do you know? A. I believe 
the charge was no paper in Municipal Court. 

Q. Do you know why there was no paper? A. Ido not know why. 

Q. There is no question in your mind about it being number slips? 
A. No, there is no question in my mind. 

Q. You know a numbers slip, don't you? A. I have a fair know- 
ledge. 

Q. You are pretty certain of it. You charged him with it. A. I 
did. 

Q. You told the District Attorney that, didn't you? A. That is 
right. 

Q. Did you tell anybody else that? Did you tell the grand jury 

about the numbers slips? A. I believe that testimony was brought out 
to the grand jury. 

Q. And the only thing he is charged with is bribery? A. I believe 
so. 

Q. Let me ask you one question: When you got down to Number 14 

_ Precinct you were driving Moore's car, weren't you? 


oo 
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A. That is correct. 

Q. And had your partner pulled into the parking lot before you 
had gotten there? A. I believe my partner was under the shed, he and 
Moore were getting out of the car when I walked up. : 

Q. Under the shed? A. Yes. 

Q. That is close to the precinct building? A. That is right. 

Q. You pulled Moore's car into the yard, didn't you? A. Well, 
no, not-- 

Q. Inthe fenced yard? A. No. Not in the sah yard. 

Q. When you got out of the scout car, where was Moore, and, 
what is your partner's name? A. Officer Sarvis. 


Q. Where was Officer Sarvis? A. I didn't get out of the scout 


car. I got out of Moore's car. : 

Q. When you got out of whatever you were riding in, where were 
these two men? A. They were about to go in the precinct. 

Q. Tell us what happened then, exactly, if you remember. A. 
That is when Moore stopped me and asked me could he talk to me. 

22 Q. Officer Sarvis didn't say anything to you about him wanting to 

talk to you? A. No, sir, he did not. 

Q. What did you tell him? A. I told him, "Just a minute." 

Q. Told him "Just a minute"? A. Yes. | 

Q. Then what did you do? A. I went inside and I informed the 
lieutenant first of what had transpired between Moore and myself and 
the details concerning the arrest. | 

Q. And you also told Lieutenant Dyas that you had a strange 
feeling that you were going to be bribed, didn't you? A. I told him that 
a bribe might be attempted. | 

Q. And the man hadn't said one earthly word to you about any 
money, had he,-- yesorno. A. No. 

Q. But you told Lieutenant Dyas that you had that funny feeling 
that you were going to be bribed. Have you ever had that feeling before? 
A. No, sir, I have not. 
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Q. But you had it at that time? A. That is right. 

23 Q. And then you went back outside. And what happened then? 
A. I took the defendant and I went in the Sergeant's office and then I 
asked him what did he want to talk to me about, and then he said, "Can 
I really talk to you?" 

Q. Goahead. A. SolIsaid, "What do you want to say?" I said, 
"What do you want me to say?" I said, "You want to talk to me", at 


which time he offered to give me $25.00 to forget the whole matter. 
, Q. At that time had you told him you had charged him with numbers? 
A. He was aware. 


Q. No, no. You answer my question. Had you told him that you 
had charged him with violation of the numbers law? A. I had not 
informed him then. 

Q. Had you told him you had charged him with a traffic offense? 
A. HadItold him? Yes, I did. 

Q. When you said a few minutes ago that he offered you some 
money to forget the numbers business, you were in error, weren't you? 

THE COURT: That was counsel's suggestion. 

MR. BRYANT: Sir? 

THE COURT: Ask him what was said. You are assuming 
that he said something. 

BY MR. BRYANT: 

Q. Officer, you said this man offered you some money to forget 
what you had arrested him for; didn't you say that? 

THE COURT: His language, I think, was to forget the whole 
thing. Wasn't that the language? 

THE WITNESS: That is correct. 

MR. BRYANT: A couple of times he has used different 
language. Because the conversation is so critical that I think it is 
important that I think we ought to get it straight. 

MR. BELCHER: I know of no confusion. I think the witness 
has been consistent in his relation of the story. 
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BY MR. BRYANT: 

Q. You told the judge and these ladies and gentlemen once that 
the man offered you some money to forget "that which I arrested him 
for". You said that once, didn't you? A. Yes, sir. I believe I did. 

Q. And then you said that the man offered you some money to 
forget the whole thing, didn't you? A. Yes, sir, I did. 

Q. What did he say, or did he say both? A. He said "I will give 

you $25.00 to forget the whole matter." | 

Q. Now, Mr. Walker, how close was Dewey Moore to the back 
entrance of the precinct station when he said something to you about 
talking to you before he went in the precinct? A. He had started in the 
door; he, and Officer Sarvis just ahead of me. | 

Q. He had started in the door. That is the swinging screen door, 
sort of swinging, he had started inside there? A. That is right. 

Q. And where did you tell him to wait for you? A. I told him to 
wait right there with officer Sarvis, where he was, which was on the 
outside of the precinct, right at the door. | 

Q. He was where he was; that is, right at the doorway to the 
precinct on his way to being booked; isn't that right? A. That is right, 
sir. 

Q. You had arrested him, and you were taking him right to the 
precinct to be booked; right? A. That is right. | 

Q. When you get inside that door at Number 14 Precinct, the 
counter begins right inside the door alongside that wall, doesn't it? 

A. Yes, sir. 

Q. In other words, assuming that this is the outside of the precinct 
and you go in this door, this represents the beginning of the counter 
where you book these prisoners? A. That is right; on your left; your 
right. 

Q. And this man was on his way to getting booked; right? A. That 
is right. 

Q. And you told him to wait out there and you would arrange to 
talk to him? A. After he stopped me. 


Q. After he stopped you. He is in the custody of the policeman; 
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isn't he? A. That is right. 

Q. And they were ahead of you, weren't they, on their way in the 
precinct? A. Yes, sir. 

Q. What did he do; just stop and turn around and face you? A. He 
put his hand on me and said, "Can I talk to you? I want to talk to you." 

Q. Turned around and put his hand on you? A. When he saw me 
walking up he kinda hesitated. 

What did Officer Sarvis do? A. He didn't do anything. 

27 | Q. In whose custody was this man in? A. He was in the custody 

of Officer Sarvis and myself. 

Q. And you told him to wait right there? A. That's right. 

Q. What did you tell Officer Sarvis? A. I didn't say anything to 
Officer Sarvis. 

Q. Did Officer Sarvis come in and meet him on the outside? A. No, 


sir, he did not. 


Q. Officer Sarvis stayed with him? A. He did. 

Q. If he hadn't said anything to you about talking to you; you would 
have taken him right straight on to the counter and booked him, wouldn't 
you? A. I would have. 

Q. He said he wanted to talk to you, and you thought that whatever 
he had to say to you he say to you before you booked him; is that right? 
A. That is right. 

Q. Of course you talk to prisoners after booking them, don't you? 

THE COURT: This case; or are you talking about other 
cases? 
28 MR. BRYANT: I am talking about his general practice. 
THE COURT: Let’s confine our consideration to this case. 
MR. BRYANT: All right, Your Honor. 
BY MR. BRYANT: 

Q. Officer, there was no reason that you had in your mind or no 
reason that you knew of why this man, why you and this man could not 
have had any kind of conversation after he was booked; is that right? 

A. Idon't make it a policy to discuss anything with the defendant after 
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I have charged him. ! 
Q. You don't question him at all? A. Only in relation to obtain- 
ing a statement of fact. 
Q. That is questioning him--I mean, you don't make your case 
before you book a man, do you? , 
THE COURT: Are you asking him about something that 
actually happened? : 
MR. BRYANT: May we come to the bench? 
THE COURT: No. You are talking aboutother cases, I 
take it. 3 
MR. BRYANT: Your Honor, I think there is a relationship 
between the usual practice and what happened here. | 
THE COURT: Let's stick to the facts of this case. 
BY MR. BRYANT: | 
Q. You parked him on the outside of the precinct and told him to 
wait because you wanted to talk to him before you booked him? A. I 
didn't park him. 
Q. You left him out there. I don't mean to be facetious; but you 
left him outside and told him to wait; did you not? A. That is correct. 
MR. BRYANT: I have nothing more of this witness at this 
time, if Your Honor please. 3 
MR. BELCHER: May I ask a question more properly on 
direct? That is as to venue. | 
THE COURT: Yes. 
REDIRECT EXAMINATION 
BY MR. BELCHER: 
Q. This Number 14 Precinct that you have testified about--is that 
in the District of Columbia? A. It is. 
Q. Located here. A. It is. 
Q. At the time that this defendant was nee for a bag, could 
you see what he was reaching for? 
MR. BRYANT: I am going to object to that, I do not think 
that is proper redirect. 
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30 THE COURT: Sustained. Just tell what you saw. 
BY MR. BELCHER: 

Q. Could you see the bag at the time he moved his hand? A. At 
the time he moved his hand my attention was directed toward the bag. 

Q. By the movement of his hand? A. Yes, sir. 

Q. How many times did this defendant say to you that he wanted 
to talk to you, or words to that effect? A. That is all he was saying 
from the time I took him from his car to our car; he stated he would like 
to talk to me. 

Q. Would it be more than a dozen times, or less? A. I would 


say five or six times. ee 


nineties . 
MR. BELCHER: No further questions. 


MR. BRYANT: I have nothing further. 
THE COURT: Step out. 
(Witness left the stand.) 
MR. BELCHER: William B. Sarvis. 
Thereupon, 
WILLIAM B. SARVS, SR. 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 
31 DIRECT EXAMINATION 
BY MR. BELCHER: 
Q. Will you state your name? A. William B.Sarvis, Sr. 
THE COURT: Spell your last name. 
THE WITNESS: S-a-r-v-i-s. 
BY MR. BELCHER: 
Q. Are you a member of the Metropolitan Police Department? 
A. Tam. 
Q. What precinct? A. Number 14 precinct. 
Q. Were you a member of the Metropolitan Police Department on 
March 31st of this year? A. I was. 
Q. Directing your attention to about 3:00 p. m. that afternoon, did 
you have occasion to be in the 600 block of Eastern Avenue, Northeast? 
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A. Yes, sir. 1 

Q. Who, if anyone, was with you? A. My partner, Private 
Wesley M. Walker. 3 

Q. While at that location, what, if anything, happened? A. Well, 
we stopped a car. 

Q. Keep your voice up. A. We stopped a car thadnadibackediout 

of an intersection at 62nd Avenue and Eastern Avenue, for unsafe 
backing. My partner got out of the scout car and went up to talk to the 
driver of that particular automobile. 

Q. Did you hear that conversation? A. Not at that time. 

Q. Did you see what happened? A. I saw some action. 

Q. What, if anything, happened as your partner was talking to 
this driver? A. While my partner was talking to the particular driver, 
I saw them going through some motions there. The driver got out of the 
car. : 

Q. What type of motions did you see? A. My partner was talking 
to the driver through the window at first, and then the door, and the 
driver got out of the car and when he got out of the car, he went for his 
pocket. I Saw my partner grab his hand. I didn't know what was happen- 
ing. I called the dispatch to hold us out of service, which was the proper 
procedure to follow. I didn't know what was taking place. I didn't-- 

MR. BRYANT: Just tell us what you know. I. Object. 
BY MR. BELCHER: 

Q. Tell us what it was that you saw and heard on this occasion. 

A. Ididn't hear anything. I saw my partner grab the driver's hand, 
which was at his pocket. That is when I called the dispatcher and told 
him to hold us out of service so I could go up and help my partner. 

Q. Did you see anything in the hand of the one your partner was 
talking to? A. It was a paper bag. 


Q. Do you see the person in the court room ae your partner was 
talking to? A. Yes, sir. : 

Q. Will you point him out? A. Sitting right beside the attorney 
there. 
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MR. BELCHER: Can the record show he indicated the 
defendant? 
THE COURT: The record will so show. 
BY MR. BELCHER: 
Q. Ishow you Government's Exhibit Number 1 for identification 
and ask you if you can identify that. A. Yes. 
Q. You identify that? A. Yes, sir. 
Q. You identify itas what? A. As the bag that was in the driver 
34 of the automobile's hand. 
Q. You mean this defendant's hand? A. Yes, sir. 
Q. I show you Government's Exhibit Number 2 for identification 
and ask you to identify that. A. Yes, sir. 
Q. You identify that as what? A. As part of the currency that 
was in the bag. 
MR. BRYANT: What did he say? 
BY MR. BELCHER: 
Q. Is that a five-dollar bill and ;six quarters? A. Itis. 
MR. BRYANT: In the bag? 
BY MR. BELCHER: 
Q. I show you Government's Exhibit Number 3 for identification 
and ask you if you can identify that. A. Yes, sir. 


Q. You identify Government's Exhibit Number 3 as what? A. That 


was also in the bag. 

Q. After you went up to the defendant and your partner, did you 
hear them say anything, any conversation? A. Yes, sir. He wanted 
to talk. 

MR. BRYANT: Who wanted to talk? 
35 THE WITNESS: The defendant. 
2 BY MR. BELCHER: 

Q. Any other conversation that you heard? A. That was the 
general trend of the conversation; just wanted to talk. 

Q. Did he say that more than once? A. Several times. 


Q. Did there come a time that you left the vicinity of the 600 block 


36 


37 
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of Eastern Avenue, Northeast? A. I left him? 
Q. Left that vicinity. A. Yes, sir. 


Q. Did this defendant go with you or your partner? A. He was 
with me. 


Q. How did your partner leave, if you know. A. My partner 
drove the automobile in which the defendant was driving. 

Q. Whose automobile was it that you and the defendant were in? 
A. Government, scout car. : 

Q. Any conversation between you and the defendant in this scout 
car? A. Yes, sir. : 

Q. What conversation? A. He wanted to talk. 

Q. Wanted to talk to you? A. He wanted to talk to my partner. 

Q. How many times did he mention that fact? — 

MR. BRYANT: If Your Honor please, I am going to object to 
this constant characterization. He asked him what the conversation was 
and he tells him he wanted to talk. I think he ought to tell what he said 
and what this man said. 

THE COURT: That would be better. 

BY MR. BELCHER: : 

Q. Exactly what did this defendant say and what were your res- 
ponses, ifany? A. The defendant continued to ask me to stop the car 
so he could talk to my partner. My reply was he had’ had the opportunity 
to talk to my partner and he didn't say anything. That was my reply to 

Q. Was there further conversation than what you have told us 
while you and this defendant were in the scout car? A. Was there 
further conversation? : 

Q. More conversation than, in addition to what you have told us. 
A. Well, he said he wanted to stop and talk to my partner because a 
particular person would make everything all right if he had an opportunity 
to talk to my partner. I kept telling him, ‘You had the opportunity to 


talk. Now you are going to the precinct." 
MR. BRYANT: You told him what? 
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THE WTINESS: I told him we were going to continue to the 
precinct. 
BY MR. BELCHER: 

Q. Did you and this defendant go to the precinct? A. We did. 

Q. What transpired on your arrival at the precinct? A. When we 
got to the precinct, I drove the scout car on to a garage which we have 
and my partner brought his car around, and we started in the precinct 
which at that time the defendant stopped my partner again. 

Q. Where was that? A. Right at the door to the side of the 
precinct. 

Q. What, if anything, was said at that time? A. He asked if he 
could talk to him. 

Q. Who asked who? A. The defendant asked my partner if he 
could talk to him. 

Q. Was there any response? A. No. My partner told him he 
would go inside the precinct to see if he could find some place to talk. 

Q. What, if anything, happened after that? A. My partner left 
the defendant and myself at the door of the precinct and he went inside 

38 the precinct, and a few minutes later he came back and he took the 

defendant into the precinct with him. 

Q. Did you go along with them? A. Not at that particular time. 


Q. Do you know where they went in the precinct? A. Did I know 
at that time? 


Q. Did you observe where they went in the precinct. A. No, sir, 
I didn't. 


Q. Did there come a time that you again saw your partner or this 
defendant? A. Yes, sir. 

Q. How much later after this? A. I would say within a matter of 
two or three minutes after my partner had left me at the door and he 
came back and told me to come on in in the precinct where the defendant 
was. 

Q. Did you go somewhere in the precinct? A. I did. 

Q. Where did you go? A. We went to the Sergeant's room, which 
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is next door to the officials' room, where the lieutenants and captains 


are. 

Q. What, if anything, transpired in the Sergeant's room? 

A. When we got in the Sergeant's Room, my partner told the 
defendant to go ahead and tell him what he had told him. 

MR. BRYANT: Wait a minute. Told him what? 

THE WITNESS: Upon arriving in the room, my partner told 
the defendant to go ahead and told me what the defendant had told my 
partner. The defendant wanted to know if it was all right. My partner 
Says "Yes." Then the defendant told me that he wanted to give us some 
money to forget the whole thing, because he said the work had to go in. 
That was the term he used. He said it was his own money. He didn't 
have much, but he was willing to give it-- 

MR. BRYANT: Your Honor, I hate to be like this. Every 
time he lets his voice drop I can't hear him. Maybe it is because-- 

THE COURT: Keep your voice up. 

THE WITNESS: The defendant said the work had to go in. 

MR. BRYANT: He said something about the money. 

MR. BELCHER: I will bring it out if you will just give me 


BY MR. BELCHER: 

Q. Did the defendant identify what he meant by work? A. He 
said the bag and stuff he had. 

Q. After this statement about the work had to go in, then what 
transpired? A. He said he wanted to give us money. He said he didn't 
have much money, but he wanted to give it to us to forget the whole thing. 

Q. Did you see any? A. Yes, sir, I saw some. 

Q. Who had the money? A. The defendant had the money. 

Q. What did he do with the money? A. He gave it to my partner. 

Q. Did he have anything to say at the time he gave it to him? 

A. Not that I can remember, except he gave him the money. 

Q. I show you Government's Exhibit Number 4, and ask you if 

you can identify that. A. Yes, sir, I can. : 
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Q. You identify that as what? A. As the money the defendant 
gave my partner in the room. 
Q. What, if anything, transpired after the money? A. Well, we 
started out of the door, and that particular time the lieutenant walked 


in and asked what was going on. 
41 Q. Lieutenant who? A. Lieutenant Robert D. Dyas. 
Q. Did anyone answer his questions, the lieutenant's questions? 


A. Not that [remember. I don't remember the exact words that were 
stated. The lieutenant proceeded to ask some more questions. 

Q. What transpired? Who said what? A. The lieutenant asked 
the defendant about the bag, money and papers that we had, wanted to 
know if he knew anything about them: and he denied that he did; and he 
wanted to know if he had given my partner any money, and he denied 
that. Then the lieutenant asked me if I saw him give him any money, 
which I said yes to him. 

MR. BELCHER: No further questions. 
CROSS EXAMINATION 
BY MR. BRYANT: 

Q. Mr. Sarvis, you told this man on the way down to the precinct 
that he had whatever opportunity he was going to have to talk to your 
partner and he was on his way to the precinct; is that right? A. That 
is true. 

Q. When you got to the precinct, this man asked your partner 
again could he talk to him; that was when he was left on the outside; is 

42 that right? A. That is true. 

Q. That was, as Isay, I guess within five feet of the counter 
where you book people; is that right? A. Within five feet? 

Q. Within five feet. A. No, sir. 

Q. Where was it? A. The counter is a long counter and we 
were right outside the door to the precinct. It could be. They don't 
usually book them on this end of the counter. 

Q. Let me put it this way: It was within five feet of the counter? 
A. Iwill go along with that. 
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Q. Let's get back to when you stopped this man. Tell me again 
what transpired when you saw the defendant get out of the automobile; 
when--how far away were you? A. I would say maybe ten feet. We 
were parked right behind him. : 

Q. You saw what went on there? A. I was sitting right there. 


Q. Tell us again what about him going for his pocket. Tell us 
about that again. A. Well, when he got out of the car I saw his hand 
on his pocket and my partner grabbed his hand. That is when I got out 
of the car. | 

43 Q. And both your partner and this man had both of their feet 
standing up on the ground when that happened? A. That is true. 

Q. And your partner grabbed his hand? A. That is true. 

Q. Did you see your partner when he took the bag out of his 
pocket? A. DidIsee him? : 

Q. Yes. A. Sure I saw him. 

Q. Where did that happen; right outside the automobile? A. That 
is true. 

Q. You said something about talking through the window. Was 
the window of this man's automobile rolled up? A. I imagine it was, 
for them to be talking. | 

Q. Sir? A. For them to be talking it would have to be down. 

Q. You gess it was down; right? A. Well, it was down when I 
got there; I will say that. 

Q. Did you see your partner snatch the door open? A. Did I see 
him snatch the door open? 

Q. Yes. Did you see him snatch the door open. A. No, sir. 

44 Q. Did you see your partner reach in the automobile suddenly 
for any purpose? A. I saw him go inside the automobile after the 
defendant was out. : 

Q. I mean before the defendant got out. A. No, sir. 

Q. Who would you say opened the door of the automobile? A. I 
wouldn't say. 

Q. You couldn't see that much? A. I don't remember. 





30 

MR. BRYANT: If Your Honor please, that is all I have of 
this witness. I am going to ask Your Honor to call the first witness 
back for a few additional questions. 

THE COURT: Do you have any redirect? 

MR. BELCHER: No further questions. 

THE COURT: Step out, please. 

(Witness left stand. ) 
Mr. Walker, Come back. 
Thereupon, 
WESLEY M. WALKER, JR. 
was recalled to the stand, and having been previously duly sworn, was 
examined, and testified further as follows: 
FURTHER CROSS EXAMINATION 

BY MR. BRYANT: 

Q. Mr. Walker, when you took the defendant back in the 
Sergeant's room, was there any conversation at all about the traffic 
offense specifically? A. You mean on the way into the Sergeant's room? 

Q. From the time that you went back to the place where you had 
left the defendant until you had made your arraignment on the inside; 
from the time you went back and got him until the time you went out and 
got your partner, was there any conversation about the traffic offense 
at all? A. There was no conversation at all. 

Q. In this Sergeant's room, there is a desk, or table, and 
several chairs; is that right? A. At that time, yes. 

Q. Where was this big bag of coin and number slips at the time 
you talked to this man? A. It was in my possession. 

Q. When you say in your possession, was it on your person or 
was it on the table? A. It was on the table. 

Q. Between you and the defendant; is that right? A. That is 
right. 

Q. Now, Mr. Walker, isn't it a fact that when this man started 
talking to you he talked to you about that last traffic violation and you 
kept telling him "You are not talking right"? 


31 

A. No, sir; that is not a fact. 

Q. That is nota fact? A. No, sir. 

Q. Let me ask you this: Did there ever come a time that you got 
up or reached over and padded that bag on the top of it, padded the top 
of the bag? A. I never padded the top of that bag. 

Q. You deny that? A. That is right; that is right; I do deny it. 

Q. You had looked in that bag, hadn't you? A. I had already 
examined the contents. I had no reason to look into it again. 

Q. How about this conversation this man had with you telling you 
he didn't have much money? Did that happen? A. That is right; he did 
say that. 

Q. Come to think of it, he did say that? A. a 

Q. Where did you say you got Government's Exhibit Number 2 
from, which is the five-dollar bill and six quarters? A. That five- 
dollar bill and six quarters and one number slip was in a small brown 
paper bag within the large brown paper bag which contains the rolls of 
dimes and assorted change and one-dollar bills, and so forth. 

Q. Please tell me this: Was there any reason to take that little 
bit of money and that one number slip and separate it from all the rest 
of that stuff in that bag? A. Was there any reason? © 

Q. Was there any reason for it. A. Iam afraid I don't follow 
you, Mr. Bryant. | 

Q. For what purpose did you reach in here and find that one five- 


: dollar bill and those six quarters and that one number slip and separate 


it from the rest of that stuff? A. I happened to discover that. There 
was no purpose for the separation at all. 

Q. When you testified about Government's eae Number 2, 
five-dollar bill and six quarters, you said you got that off this man's 
person, as contradistinguished from that bag, didn't you? Yes or no. 
Did you say that? You don't recall? If I told you that would you say 
that is the truth? A. No, I wouldn't say. 

THE COURT: Counsel can't testify. 
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BY MR. BRYANT: 

Q. Do you deny that you said that? A. I don't believe I said it in 
those exact words. 

Q. Do you recall saying it in any kind of language? A. I recall 

mentioning it, sir. 

Q. How did you mention it? A. I believe I said that I removed 
that five-dollar bill and six quarters and one number slip from the 
person of the defendant. I believe I said that. 

Q. When you testified about this in this great big bag you said you 
got that out of the bag, didn't you? A. It was all together in the bag. 

Q. Let me ask you this one single question: When you put your 
hand on that paper bag in that man's overcoat pocket, where was this 
man? A. Where was he? 

Q. Yes. A. He was sitting down inside the automobile. 

Q. Sitting down inside the automobile? A. That is right. 

Q. So it didn't happen on the outside? A. My attention was 
directed-- 

Q. Oh, no, no. You said you grabbed this bag. A. It happened 
on the outside and inside of the car. 

Q. Tell us what happened on the outside. A. Of course I pulled 
the door open and ordered the defendant out of the automobile and, as he 
was getting out of the car, I also snatched the bag out of his overcoat 

pocket. 

Q. So you got the bag before he got to the ground? A. That is 
right, sir. 


Q. You heard your partner's testimony? A. I heard his testimony. 
MR. BRYANT: That is all. 
THE COURT: Anything further? 
MR. BELCHER: No further questions. 
THE COURT: Step out, please. 
(Witness left the stand. ) 
THE COURT: I Say to the jury we will take a short recess. 
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Before excusing you, I wish to admonish you that throughout the trial of 
the case you should avoid any and all conversation about the case with 
any person whomsoever and this means also that you should refrain from 
discussing it among yourselves until you have heard the whole of the case. 
If anyone should attempt to discuss the case with you it is your duty to 
report that matter promptly to the Court. Now, having this in mind, you 
may take a ten-minute recess. 
(Recess taken. ) 
THE COURT: Proceed. 
MR. BELCHER: Lieutenant Dyas. 
50 Thereupon, 
ROBERT D. DYAS : 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. BELCHER: 

Q. Will you state your name? A. Lieutenant Robert D. Dyas, 
Number 14 Precinct. 

Q. Were you a member of the Metropolitan Police Department on 
March 3ist of this year? A. I was. ? 

Q. Directing your attention to about 3:00 o'clock or shortly 
thereafter, on the afternoon of March 31st this year, did there come a 
time when you had a conversation with Wesley M. Walker, Jr. ? 

A. There did. 

Q. Was Wesley Walker in the Metropolitan Police Department at 
that time? A. He was. 

Q. What was his assignment, if you know. A. He was working 
the day shift tour of duty -- 8:00 to 4:00 p. m., assigned to Scout 142. 

Q. At about what time was it, if you can recall, that you did talk 
to Walker? A. It was just about 3:00 p.m. or shortly thereafter. 

51 Q. And where was that conversation? A. I was in the captain's 
office, combined office used by the captain and the lieutenant of the 14th 
Precinct, preparing the 4:00 p. m. roll call. I was working the 4:00 p.m. - 
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to-midnight section. 

Q. During the conversation that you had with Walker was the name, 
was the person, Dewey Moore, referred to in any respect? A. I don't 
recall that the name was used at that time. The defendant was mentioned, 
yes, sir. 

THE COURT: Who is the defendant? 

THE WITNESS: Defendant Dewey Moore. Iam not sure his 
name was used at that particular time. 

BY MR. BELCHER: 

Q. At the time that you had this conversation, or in connection 
with this conversation between you and Walker and the officers you have 
described, was anything done by Walker? A. He showed me two paper 
bags which he gave me information had been involved in an arrested just 
made by him. One of these paper bags contained a large amount of money, 
large to me. It was a lot of bills and a large amount of loose change. 

Later it was found to total $121.98. The other paper bag contained 


a fairly large assortment of number slips. He gave me information 


concerning the arrest he had made, in which these two bags had been 
involved and also information concerning the action of the defendant 
Dewey Moore after that arrest, and as a result of this information I 
gave Officer Walker certain instructions as to procedure and then 
Officer Walker voluntarily submitted to a search and I searched Officer 
Walker's person, pocketbook, trousers, pants, having removed all the 
money which he had upon his possession at that time. Officer Walker 
then left the office and a few minutes later I observed Officer Walker 
walk down the corridor past the captain's office to the next room, which 
is the sergeant's office. Officer Walker was carrying the two paper 
bags and he was accompanied by the defendant Dewey Moore. They 
went to the sergeant's room and closed the door. A few minutes later 
Officer Walker came out of the room and went past my office again. I 
was Standing at the door and went out in the main foyer of the 14th 
Precinct and returned with Officer Sarvis and went in the sergeant's room 
. where Dewey Moore, the defendant, had remained. At that time I went 
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down the corridor to the door and stood outside the door. 


Q. Door of what room? A. The sergeant's room. Anda few 
minutes later the door opened, and within the room, of course, there 
was Officer Sarvis, Officer Walker and the defendant Dewey Moore and 
Officer Walker had at that time I stepped in the room, he had two bills 
and-- a $20 bill and a $5 bill in his hand. And, in the presence of 
Dewey Moore, he told me that Dewey Moore had just given him the $25 
as a bribe for him to forget this numbers arrest. I asked Officer Sarvis 
if he had been present at the time the money had been given to Officer 
Walker and had he heard the statement by the defendant Dewey Moore, 
and Officer Sarvis informed me that he had been included in the 
arrangements, -that the $25 was to be split between them. I then asked 
Dewey Moore if he did not know it was a serious crime to bribe a police 
officer, and he said, he told me he didn't know anything about any bribe. 
He denied making any bribe. He denied giving Officer Walker any money. 
I asked him where the $25 had come from in Officer Walker's hand and 
he said he hadn't the slightest idea. All of a sudden, Walker had the 
money in his hand. I asked him had Walker taken it out of his pocket- 
book. He said he didn't know; just Officer Walker all of a sudden had 

the money in his hand. He denied he had ever seen the $25 ever 
before. I asked him if the money had come from the bag of money which 
was lying on the deskinthe sergeant's room. He denied ever seeing that 
money before. He said that it wasn't in his keeping and he had no rights 
to that money. He denied seeing the numbers slips. Definitely denied 
seeing any of the money present in the room, either in the bag and 
officer's hand. He later changedhis mind about the money in the bag. 

Q. What did he say about that money? A. He claimed that money 
in the ordinary procedure when-he was released on bond. 

Q. I show you Government's Exhibit Number 4 and ask you if you 
can identify that. A. That is a property envelope in my handwriting. 

Q. Would you look inside that envelope ? A. That is the money 
marked at the time in my presence that was in Officer Walker's hand 
when I entered the sergeant's room on that particular day. 
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MR. BELCHER: No further questions. 
THE COURT: Mr. Bryant, you may cross-examine. 
CROSS EXAMINATION 
BY MR. BRYANT: 
Q. Lieutenant Dyas, when Walker came into your office in the 
afternoon and you had some conversation with him and he showed you 
55 these bags and what not, then I believe you said you gave him 

some instructions? A. Right. 


Q. And a part of whatever procedure you and Walker went through 


involved searching Walker and seeing to it that Walker didn't have any- 
thing on him? A. That is right. 

Q. That was in preparation of making a bribery case, wasn't it? 
A. Yes. 

Q. Thatis allI have. Thank you. 

THE COURT: Step out. 

(Witness left the stand. ) 

MR. BELCHER: The Government rests at this time. 

MR. BRYANT: May we approach the bench? 

THE COURT: Yes. 

(Bench Conference:) 

MR. BRYANT: Your Honor, I ask Your Honor for a judgment 
of acquittal in this matter on the theory that this man is a clearcut victim 
of entrapment device. 

——-FHE-COURT: Motion overruled. 
(Open Court:) 
MR. BRYANT: The defendant rests, if Your Honor please. 
CLOSING ARGUMENT ON BEHALF OF DEFENDANT 
BY MR. BRYANT 

MR. BRYANT: If Your Honor please, ladies and gentlemen 
of the jury: Mr. Belcher is quite right--you have got everything here. 
You have got the evidence. You have got the money. You have got the 
bag of number slips, got the bag of change. 

You have got the $25 which Mr. Walker didn't have when he went 





37 
inside of the room but he had when he came out of the room. 

But when the defendant entered his plea of not guilty to this 
indictment he says "No, I didn't do what they said I did. I didn't give 
him any money. I didn't have any corversations with him, and Iam not 
guilty of any crime." : 

He also says something else. And I think this is a textbook 
example of what he says. | 

His plea of not guilty raises a defense to this effect, that what- 
ever he did, which these people have encased in this indictment, was 
done after he was led on by the police. So, in addition to what we have, 
let's take into account the inevitable inferences that you can't get away 
from. Ina trial of a lawsuit you don't just take Government's Exhibit 1, 
2, and so on down the line, if they have fifty, and line them up and play 
with them like you do with blocks, and say, "Look what I have." You 

57 don't do that. You take the government's exhibit right on through; 
you take the testimony of the witnesses, and then you do what? You 
allow that evidence and that testimony to convince you beyond a reason- 
able doubt or fail to convince you beyond a reasonable doubt about 
certain things. | 

When you get to that point you are impelled to come to a certain 
conclusion as a result of the evidence. 

I say to you in this particular case you are impelled to come to 
the conclusion that Mr. Walker, who had that funny feeling that he was 
going to get bribed, set it up. 

You have got to do that, for this reason: | 

He reluctantly said on the witness stand, "No, he didn't say any- 
thing to me about money."' He was so eager he ran right straight to 
Lieutenant Dyas-- "I have a feeling I am going to be bribed. " 

They go through the motion of setting up a dead bribery case, 
search. He doesn't have any money. | 

From there on, nothing to it. 

Here Sarvis had him in the police car. Sarvis is a policeman. 


I guess this man is big enough. Why would he pick on Walker instead 
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of Sarvis? He was sitting in the car with him. I guess one of those 
badges on one man carries just as much weight as a badge on another 
man. He didn't make any attempt to bribe Sarvis. Now, why? He is 
sitting in the automobile with Sarvis and he is talking to Sarvis 
about talking to the other man. 

Why is that? Sarvis wasn't interested in any bribery; none at all. 
He is taking him in. He said, "Whatever conversation you wanted to have 
you have had a chance." 

My friend says a numbers case isn't big enough. He wants to set 
up a bribery case. He gets within five feet of the counter table and 
Says "Well, I will see if I can get some place set up so we can talk", 
and he does. 

You remember it is the little things like this. We tried to get out 
exactly what he talked about. One time "It was the charge I arrested 
him for.'' Another time it was "Forget the whole thing." 

I tried to get him to tell us exactly what was said, exactly what 
was done, get the setting. So, I asked him "How about that paper bag, 
all that money; the numbers slips? Where was that while you were talk- 
ing to him?" "In my possession." 

Then I tried to get a little more particular: "Where was it? Did 
you have it in your hand or did you have it on that table between you and 
the man?" "It was on the table." 

Then I asked him the $64 question. "Oh, no; oh, no. I didn't 
have the bag." 

Let me tell you something. Isn't this a strange business? Have 
you ever heard any such thing in all your life? | 

They have a lot of numbers slips. They introduce them. I guess 
I can talk about them. Look how they had the money. They didn't have 
it in change. They had it like that, all wrapped up in, no question. 
This man was in the numbers business, some kind of numbers business. 
There is no question about it. 

They got some slips here. He admits they were numbers slips; 
there is no question about it. He only gets charged with bribery. Isn't 
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that strange. : 

His Honor is going to give you some instructions, Iam certain, 
along this line, and in the course of those instructions, he is going to 
tell you what entrapment is. He is going to tell you what constitutes 
entrapment. | 


THE COURT: I have not heard the defense of entrapment 


made. 

MR. BRYANT: I think the evidence is such, Your Honor. 

THE COURT: You have not mentioned it as a defense. 

MR. BRYANT: May we approach the bench right now? 

THE COURT: Yes. | 

(Bench Conference:) 

MR. BRYANT: If your Honor please, it was my impression 
that when the evidence lent itself at all to the defense of entrapment that 
the defendant is entitled to have the jury instructed. 

THE COURT: You have not offered any such prayer and 
you didn't make it in your opening statement. You have not introduced 
that defense in any sense. : 

MR. BRYANT: I say the defense has been introduced by 
virtue of the government's case. : 

THE COURT: If you want an instruction on that you have to 
do it before the argument starts. That is the rule. | 

MR. BRYANT: Is Your Honor telling me he is not going to 
instruct on entrapment? | 

THE COURT: Why should I? You never claimed it in the 
opening statement. You have not put on any evidence and you have not 
asked any such instruction. Why should I? | 

MR. BRYANT: Is it too late? 

THE COURT: Why, of course, it is. You know that. You 
have been prosecuting around here for a long time. 

MR. BRYANT: Yes, Your Honor. I know that. 

THE COURT: You know when you have to ask for instructions. 
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MR. BRYANT: Of course I take the position that when the 
government's case itself has evidence involving a theory of entrapment 
that I don't have to put on any evidence. I think that is the law. 

THE COURT: You had a right, if you wanted to, to offer 
that defense. You had an opportunity to ask the Court for an instruction, 
present one. 

MR. BRYANT: I am going to ask Your Honor to give me an 


opportunity to give you an instruction when we come back. 


THE COURT: No. It is too late. You have been prosecut- 
ing around here. You know these rules better than anybody else. 

MR. BRYANT: I wouldn't be before Your Honor asking 
Your Honor to do anything that I didn't feel honestly ought to be done. 

THE COURT: You know it isn't the thing to be done. 

MR. BRYANT: Will your Honor please tell me what I did 
wrong? I want to know so it will never happen again. I don't know. I 
am serious. 

THE COURT: If you have a defense you know you have to 
propose it. If you want instructions you know you have to ask for them. 

MR. BRYANT: Even when the government's case puts on 

the evidence? 

THE COURT: Certainly. Go ahead. 

MR. BRYANT: I can present Your Honor with cases to the 
contrary. 

THE COURT: No. What do we have rules for? Let's go 
ahead. 

MR. BRYANT: When you say "Go ahead", you meanI can't 
argue this to the jury? I have nothing further to say. 

THE COURT: You can argue the evidence, but not the law 
that you have not asked for. 

MR. BRYANT: Is it Your Honor's position that unless the 
defendant puts in evidence on entrapment he is not entitled to the \\ . 
instruction? 

THE COURT: I say you have not even asked for one. 
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MR. BRYANT: May I ask for one now? 
THE COURT: No. It is too late. You know the rules better 


than I do. 3 
MR. BRYANT: Very well, Your Honor. | 
(Open Court:) 
MR. BRYANT: I am afraid at this point in the proceedings 
I have nothing further to say to you ladies and gentlemen. 
I was proceeding on a theory of defense which apparently was not 
allowed the defendant. | 
I thank you for your indulgence up to this point. 
Thank you very much. 


JUDGE'S CHARGE TO THE JURY | 
THE COURT: Ladies and gentlemen of the jury, the 

defendant Dewey Moore stands charged with the crime of robbery--of 
bribery. | 

The indictment specifies that on or about March 31, 1956, Wesley 
M. Walker was an employee acting for the District of Columbia; that is, 
a private of the Metropolitan Police Department of the District of Columbia, 
assigned to Number 14 Precinct of said department, and charged with 
the duty, among others, of making investigations to obtain such information 
as will assist in the prevention of crime and the identification, apprehension 
and conviction of criminals in the District of Columbia, and with the duty 
of apprehending criminals and persons suspected of crime in the District 
of Columbia. : 

On or about March 31, 1956, within the District of Columbia, 
Dewey Moore unlawfully, wilfully, feloniously and corruptly did give 
$25 in money to the said Wesley M. Walker with intent to influence the 
action of the said Wesley M. Walker on matter then pending and which 
might by law come or be brought before him in his official capacity and 
to cause him to execute powers in him vested and perform the duties of 

him required with partiality and favor and otherwise than is 
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required by law respecting the enforcement of the lottery laws of the 
District of Columbia. 

You are told that the crime of bribery is denounced by statute and 
that if the facts stated in this indictment are true and found by this jury 
to be true to your satisfaction beyond a reasonable doubt, then upon your 
so finding the crime of bribery will have been proved. 

If the government has failed to prove that guilt to your satisfaction 


beyond a reasonable doubt as to each of the essential elements of ;the 


offense as stated in the indictment, then your verdict must be not guilty. 

You are told that an indictment is not evidence in any degree what- 
ever. The purpose of the indictment is to inform the accused of the offense 
with which he is charged, and the only use which may properly be made 
of the indictment by this jury is to determine the nature of the charge 
now made against this defendant. To this indictment the defendant has 
entered a plea of not guilty. 

You are told that in the first instance, there is a presumption in 
law that the one who stands accused is not guilty of the offense with which 
he is charged. This presumption of innocence should prevail in the minds 
of the jury in such a way as to cause them to find the defendant not guilty 

unless from all of the evidence in the case the jury is convinced 
beyond a reasonable doubt that the defendant is in fact guilty as charged. 
The burden of proof rests upon the government, which means that before 
this jury will be warranted in finding the defendant guilty the government 
must prove that guilt. The jury must find that guilt from the evidence to 
its satisfaction beyond a reasonable doubt. 

A reasonable doubt means such a doubt as will leave the juror's 
mind, after a candid and impartial investigation and consideration of 
all of the evidence in the case and of all of the facts and circumstances 
shown in the evidence so undecided that the juror is unable to say that 
he or she has an abiding conviction of the defendant's guilt. It is such a 
doubt as in the graver and more important transactions of life would 
cause a reasonable, prudent person to hesitate, pause. If the evidence 
fails to come up to this standard it is such as to warrant such a doubt 
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> and if you entertain such a reasonable doubt of the defendant's guilt, the 
law requires that you give the defendant the benefit of that doubt and 
acquit him. The words "reasonable doubt" must be given their usual 
v and ordinary meaning. The doubt must not be trivial, whimsical, should 
not rest upon grounds of conjecture and should not be sought after, for 
when it is such a doubt as the law recognizes it comes fatrty and natural- 
ly into the mind of the jury and arises out of the evidence from a lack 
ee 66 of necessary evidence. It must be a doubt that appears to you to be 
reasonable in the circumstances of the case as shown by the evidence. 
The law makes this jury the sole judges of the credibility of the 
witnesses and of the weight you will accord the testimony given by them. 
You should give to each witness that degree of credit, effect, which 
in your honest judgment you think it ought to have. 





In coming to your conclusion as to what weight should be accorded 





<a the testimony of any particular witness, you may, and properly should, 


take into consideration, in so far as you are able to do so, the manner 





and appearance of the witness then on the stand and whether the testimony 
of the witness be frankly and honestly given. Also, what, if any, interest 











or lack of interest the witness may have in the outcome of the case, and 

whether on that account the witness has colored in any way the testimony 

related to this jury. | 

a If you find that any witness has knowingly testified falsely with 

> respect to any matter material to the issues of the case and concerning 

which the witness might not reasonably have been mistaken you may, if 

you wish, disregard all or any part of the testimony of such witness. 
The jury will take the case. You will deliberate upon your verdict 


which, as you know, must be unanimous. When you have reached your 


67 verdict you will return from the jury room and there let the 
ae, verdict be announced by your foreman. : 
yo, You will be asked for your verdict and your verdict will be "Guilty 


as Charged", or "Not Guilty", as you may determine. 





Does counsel have any suggestions? 
MR. BRYANT: May we approach? 
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THE COURT: Yes. 
(Bench Conference:) 
MR. BRYANT: I don't think this is necessary, but Iam going 
to ask that Your Honor give the instruction on entrapment. 
THE COURT: Have you got it? 
MR. BRYANT: No, sir, I ask Your Honor to give me 
leave to submit it to Your Honor. 
THE COURT: No. I can't do that. 
MR. BRYANT: May I say I think in the trial of federal 
cases the jury is entitled to be instructed as to the law which is 
applicable to the particular set of facts involved? I say to Your Honor 
that there is in this set of facts as related by the government case enough 
evidence of entrapment, desire on the part of the police officer, to 
entitle the defendant to instruction on entrapment. I ask Your Honor for 
leave to submit such instruction. 
THE COURT: Motion denied. 
(Open Court:) 
THE COURT: The jury may retire and deliberate upon your 


verdict. 


(Whereupon, at 11:25 p. m., the jury retired to deliberate 
of their verdict.) 
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No. 13,649 
QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1. Where no evidence has been offered by appellant nor 
has any evidence been adduced upon cross-examination sup- 
porting a defense of entrapment, did the trial judge err in 
refusing to instruct the jury thereon? 


2. Where the facts disclose that appellant was halted for 
violation of a traffic violation; that upon the officer’s re- 


quest to produce an operator’s permit and registration card 
appellant hesitated and then ‘‘grabbed’’ for his pocket ; that 
immediately the officer did the same and felt a very hard 
object; that investigation of such object revealed a crime 
was being committed in his presence necessitating an arrest; 
that a bribe was thereafter given to the police officer to 
forget the whole matter—May the question of an alleged 
illegal search and seizure resulting in an arrest for a num- 
bers violation be raised to defeat the prosecution for the 
entirely different offense of bribery? 





Counterstatement of the Case 
Statute Involved 


Summary of Argument 
Argument: 


I. There Was No Evidence Adduced Either By Cross-Examination 
Or Direct Examination Which Created An Issue Of Entrapment 
Necessitating An Instruction To The Jury 


II. Under The Circumstances Of The Instant Case The Search And 
Seizure Were Legal. Appellant Was Not Prejudiced Thereby Inso- 
far As The Instant Offense Is Concerned. The Causal Connection 
Between The Alleged Illegal Search And The Bribe Is So Atten- 
uated As To Dissipate Any Taint 


a: The search and seizure were valid 


b: The causal connection between the alleged illegal search and 
seizure and the bribe is so attenuated as to dissipate any alleged 


e: The success or failure in the prosecution for the initial arrest 
need not be considered as an element in the prosecution for 


Conclusion 
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COUNTERSTATEMENT OF THE CASE 


On June 18, 1956 there was filed in the District Court for 
the District of Columbia an indictment charging appellant 
with bribery in violation of Title 22, District of Columbia 
Code, Section 704 (J.A. 1). On June 20, 1956 appellant 
pleaded not guilty (J.A. 2). Thereafter, and or about No- 
vember 26, 1956, appellant was found guilty as charged by 
a jury (J.A.3). On January 3, 1957 he was sentenced to a 
term of imprisonment of from one year to three years 
(J.A. 4). Notice of appeal was filed December 21, 1956 
(J.A. 4-5). 

On March 31, 1956 Wesley M. Walker, Jr., a member of 
the Metropolitan Police Department, assigned to a scout 
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ear, observed an automobile driven by the appellant violate 
a traffic law. The car was halted and Walker asked appel- 
lant to produce his operator’s permit and his registration 
card. The latter hesitated; sat for a few minutes and sud- 
denly ‘‘grabbed”’ for his left overcoat pocket from which 
a brown paper bag protruded (J.A. 8). The officer also 
‘‘orabbed’’ for it, which upon to touch, ‘‘felt very hard.’’ 
(J.A. 8). The bag when removed from the overcoat pocket 
was found to contain a large quantity of rolled coins and a 
numbers slip. Appellant was then arrested for a violation 
of the District of Columbia lottery laws. 

Immediately and on numerous and subsequent occasions, 
appellant repeatedly requested an opportunity to talk to 
the officer alone. Walker’s partner, Officer Sarvis, then 
drove appellant to the precinct while Walker drove appel- 
lant’s ear. On the way appellant repeatedly asked Sarvis 
to permit him to talk to Officer Walker. 

When the two officers and the appellant arrived at the 
precinct and the latter again asked Walker to speak with 
him alone before he was charged, Walker conferred with 
his supervisor. Acting under his supervisor’s instructions, 
Walker removed all money from his person and proceeded 
to talk to appellant in the sergeant’s room of the precinct. 
Almost immediately appellant offered $25 to forget the 
matter for which he had been arrested. The offer was then 
repeated to Walker and Sarvis, who had been called in. 
When Walker’s supervisor entered the room and was ad- 
vised of the entire matter, appellant denied the entire 
transaction. 

Officer Sarvis corroborated Walker’s testimony regard- 
ing appellant’s ‘‘grab’’ for his pocket; appellant’s con- 
tinuous requests to talk to Walker alone and also the bribe 
(J.A. 6-27). 

Robert D. Dyas, a lieutenant of the Metropolitan Police 
Department, testified that on the day in question, as a re- 
sult of a conversation had with Walker, he caused Walker 
to be searched and stripped of all his money prior to the 
officer’s talk with appellant (J.A. 34); that, thereafter, he 
entered the room where both officers were with appellant; 
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that he was told that a bribe had been given and, when he 
confronted appellant with the officers’ statements, the latter 
denied the entire story. (J.A. 35). 

Upon the trial, appellant objected to the introduction of 
the rolled coins and numbers slip upon the ground that the 
‘‘evidence was illegally seized from the man’’ in violation 
of Article IV of the Constitution (J.A. 10). The trial 
judge overruled the objection. At the close of Govern- 
ment’s case, appellant moved for judgment of acquittal on 
the ‘‘theory that this man is a clear cut victim of entrap- 
ment device.’’ (J.A. 36). The motion was denied. 


STATUTE INVOLVED 


District of Columbia Code, Title 22, Section 704, provides 
in part as follows: 


Corrupt influence—Officials—Whosoever corruptly, 
directly or indirectly, gives any money, or other bribe, 
present, reward, promise, contract, obligation, or secur- 
ity for the payment of any money, present, reward, or 
thing of value to any ministerial, administrative, exec- 
utive, or judicial officer of the District of Columbia or 
any employee or other person acting in any capacity 
for the District of Columbia, or any agency thereof, 
either before or after he is qualified, with intent to in- 
fluence his action on any matter which is then pending, 
or may by law come or be brought before him in his 
official capacity, or to cause him to execute any of the 
powers in him vested, or to perform any duties of him 
required, with partiality or favor, or otherwise than 
is required by law, or in consideration that such officer 
being authorized in the line of his duty to contract for 
any advertising or for the furnishing of any labor or 
material, shall directly or indirectly arrange to receive 
or shall receive, or shall withhold from the parties so 
contracted with, any portion of the contract price, 
whether that price be fixed by law or by agreement, or 
in consideration that such officer has nominated or ap- 
pointed any person to any office or exercised any power 
in him vested, or performed any duty of him required, 
with partiality or favor, or otherwise contrary to law; 
and whosoever, being such an officer, shall receive any 
such money, bribe, present, or reward, promise, con- 
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tract, obligation, or security, with intent or for the pur- 
pose of consideration aforesaid shall be deemed guilty 
of bribery and upon conviction thereof shall be pun- 
ished by imprisonment for a term not less than six 
months nor more than five years. 


SUMMARY OF ARGUMENT 


Since appellant did not testify in his own behalf nor did 
he offer any evidence in support of his alleged defense of 
entrapment and since no evidence of entrapment was ad- 
duced by cross-examination, the trial judge committed no 
error in refusing to instruct the jury upon the question of 
entrapment. The testimony clearly portrays that appellant 
had the predisposition to attempt to bribe the police officer. 
Nowhere in the record has appellant produced any evidence 
or testimony that the ‘‘crime’’ originated in the minds of 
the arresting officer which caused an otherwise innocent 
person to commit a crime which he would not normally have 
done. Since there was no evidence which taken at its best 
could be considered either weak, insufficient, inconsistent or 
of doubtful credibility regarding entrapment it was not in- 
cumbent upon the trial judge to instruct the jury as re- 
quested by appellant. 

The testimony in the instant case clearly shows that the 
police officer had probable cause to conduct the search and 
arrest appellant when he saw the latter committing a crime 
in his presence. Assuming arguendo that the search was 
invalid, the Government contends that, under all the facts 
of the case at bar, the causal connection between the search 
and the bribery of a police officer was so attenuated as to 
dissipate any taint. There was no merit in the contention 
that before appellant could be lawfully convicted of bribery, 
he must have been found guilty of the offense for which the 
initial arrest was made. Nor is it necessary for the Gov- 
ernment to prove that appellant had been lawfully arrested 
before the bribe was offered. 
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ARGUMENT 
I 


THERE WAS NO EVIDENCE ADDUCED EITHER BY CROSS- 
EXAMINATION OR DIRECT EXAMINATION WHICH CREATED 
AN ISSUE OF ENTRAPMENT NECESSITATING AN INSTRUC- 
TION TO THE JURY. 

Appellant chose not to testify in his own behalf nor did 
he introduce any evidence in support of his plea of not 
guilty. His appeal is based entirely upon the government’s 
testimony and evidence plus the cross-examination thereon. 

Nowhere in appellant’s argument does he specifically set 
forth the testimony which he claims supports his contention 
of error. The reason for this is apparent. The record does 
not support any claim that appellant was entrapped. Al- 
though in an appropriate case, a defense of entrapment may 
be made out and supported by cross-examination, the case 
at bar does not fall within that category. In all instances 
there were straightforward denials by the police officers of 
all the inferences which appellant desired the jury to con- 
sider. No evidence to refute the government’s testimony 
was offered by appellant. The entire testimony falls far 
short of any evidence of entrapment which might make it 
incumbent upon a trial judge to instruct a jury. It is ap- 
parent that appellant claims error because the trial judge 
refused to accept counsel’s questions as evidence upon 
which to base an issue of fact calling for instructions to 
the jury. 

The law is well settled that the jury need not be instructed 
on a defense for which there is no legal basis. Flynn v. 
United States, 57 F.2d 1044 (8th Cir. 1932), cert. denied, 287 
U.S. 627 (1932) ; Corcoran v. Umted States, 9 F.2d 901 (8th 
Cir. 1927) ; United States v. Pisano, 193 F.2d 355 (7th Cir. 
1951) ; United States v. Markham, 191 F.2d 936 (7th Cir. 
1951); Hayes v. United States, 112 F.2d 676 (10th Cir. 
1940). 

There is no evidence that the proceedings leading up to 
the arrest upon the charge for which appellant has been 
sentenced were initiated by the police officer. On the con- 
trary all the evidence points up the fact that appellant, in 
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his zeal to ‘‘get his work in’”’ (J.A. 27), persistently asked 
the officer to talk with him alone before charging him. He 
went so far as to offer him a telephone number. The re- 
quests became so repetitious that they caused the officer to 
feel that a bribe was about to be attempted. When he re- 
ported these facts to his superior he was searched and 
divested of what money he had on his person at the time 
and advised how to act in accordance with police regula- 
tions. The criminal design originated here with appellant 
and not with the officer who had already arrested appellant 
for possession of numbers slips and for a traffic violation. 
The officer did not implant in the mind of an innocent per- 
son the disposition to commit the offense of bribery and 
induce its commission. On the contrary, appellant’s pre- 
disposition to commit this crime was evident by his per- 
sistence in pleading for an opportunity to talk to the officer 
alone from the time of the arrest on the street up to the 
time he was brought to the precinct and bribed the officer 
therein. 

As was stated in Sorrells v. United States, 287 U.S. 435, 
53 S. Ct. 210, 77 L. Ed. 413 (1932) : 


‘It is well settled that the fact that officers or em- 
ployees of the Government merely afford opportunities 
or facilities for the commission of the offense does not 
defeat the prosecution. Artifice and stratagem may 
be employed to catch those engaged in criminal enter- 
prise.”’ 

sai 


UNDER THE CIRCUMSTANCES OF THE INSTANT CASE THE 
SEARCH AND SEIZURE WERE LEGAL. APPELLANT WAS 
NOT PREJUDICED THEREBY INSOFAR AS THE INSTANT 
OFFENSE IS CONCERNED. THE CAUSAL CONNECTION 
BETWEEN THE ALLEGED ILLEGAL SEARCH AND THE 
BRIBE IS SO ATTENUATED AS TO DISSIPATE ANY TAINT. 

The law is well settled that the facts and circumstances 

of each case control the disposition thereof insofar as a 

contention is raised regarding a violation of the Fourth 

Amendment. Umted States v. Rabinowitz, 339 U.S. 56; 

Brimegar v. United States, 338 U.S. 160. The Supreme 

Court in the Rabinowitz case, supra, stated, ‘‘the relevant 
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test is not whether it is reasonable to procure a search war- 
rant, but whether the search was reasonable. That criterion, 
in turn, depends upon the facts and circumstances—the total 
atmosphere of the case.’’ 

Using the criteria set forth in the aforesaid cases, the 
Government suggests that the facts here were sufficient for 
the officer to act as he did. He saw a misdemeanor com- 
mitted in their presence. He approached appellant, in the 
line of duty, in order to investigate and take police action. 
He requested the production of the appellant’s operator’s 
permit and the car registration. At that point, appellant 
hesitated in complying with the officer’s request and instead 
of doing so he ‘‘grabbed’’ for his pocket from which pro- 
truded a brown bag. Under the circumstances, the officer 
also ‘‘grabbed’’ for the pocket which, upon touch ‘‘felt 
very hard.’’ He then removed the bag from the pocket and 
found that it contained a large quantity of rolled coins 
along with a numbers slip. He was then arrested and at 
that point he continually requested the officer to speak with 
him alone before he was formally charged. And it was only 
after the officer was led to believe that a bribe was going 
to be offered that the latter merely afforded appellant the 
opportunity to do so. 


a: The Search and Seizure Were Valid 


It hardly seems worthy to stress that law enforcement 
officials risk their lives daily in the performance of their 
duties to protect society. It is incumbent upon them to take 
all measures to perform their function with the least pos- 
sible risk to bystanders as well as themselves. They must 
act with alertness and courage when confronted by sus- 
picious actions on the part of persons halted for ques- 
tioning. 

In the instant case, when Officer Walker requested the 
operator’s permit and registration card and was met with 
hesitation and a sudden ‘‘grab’’ for his pocket, it should 
be expected that he would not stand idly by and possibly be 
shot or blackjacked. His automatic reflex to attempt to 
obtain the object sought by appellant was in line with his 
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duty and training. And upon feeling that it was very hard, 
he had a duty to investigate whether the object was a gun, 
a blackjack or any other weapon that might be concealed 
by one frightened of possession or for the purpose of using 
it. Cf. People v. Moran, 246 N.Y. 103, 158 N.E. 35 (1927) 
(police officer shot and killed by motorist halted for traffic 
violation). In so doing the officer discovered a crime being 
committed in his presence. He had no other alternative 
than to place appellant under arrest. Ellison v. United 
States, 93 U.S. App. D.C. 1, 206 F.2d 476 (1953). It must 
be pointed out that appellant was not unaware that Walker 
was a police officer. He was halted for the traffic violation 
by a police scout car. This was not the case of a detective 
in civilian clothes, nor was the appellant’s car halted along 
the wayside without apparent reason by persons unknown 
to appellant. 

Under all the circumstances there was probable cause for 
the search and seizure. 


b: The Causal Connection Between the Alleged Illegal Search 
and Seizure and the Bribe Is So Attenuated as to Dissipate 
Any Alleged Taint 

The Court may well assume that honest persons do not 
attempt to bribe police officials. The facts of this case 
clearly show a predisposition on the part of appellant to 
commit the offense for which he was charged. This predis- 
position became apparent as soon as the arrest took place 
and it is the government’s suggestion that the bribe would 
have been offered irrespective of whether the alleged illegal 
search and seizure took place or not. For if appellant was 
innocent of any crime there would be no need to bribe. His 
suspicious acts emphasize his criminal mind. The arrest 
had already been made. Appellant was aware of it. He 
told the officers the work had to go in (J.A. 27). This work 
consisting of collections and a numbers slip was illegal. His 
only way out of his difficulty was by bribery. The inducing 
factor in his mind was the detention caused by the arrest 
not the search. Although the instant offense was distantly 
related to the initial arrest the connection between the evi- 
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dence and the alleged misconduct of the police is ‘‘so atten- 
uated as to dissipate the taint.’’ Cf. Nardone v. United 
States, 308 U.S. 338, 341; Sullivan v. United States, 95 U.S. 
App. D.C. 78, 219 F.2d 760 (1955) ; Gregory v. United States, 
97 US. App. D.C. 305, 231 F.2d 258 (1956). 


c: The Success or Failure in the Prosecution for the Initial 
Arrest Need Not Be Considered as an Element in the Prose- 
cution for Bribery 


The courts have held that it is not necessary that the 
Government be successful in the prosecution of the initial 
arrest in order that a conviction for bribery be upheld. In 
Mays v. Umited States, 289 Fed. 486 (4th Cir. 1923), cert. 
dented, 263 U.S. 706, 44 S. Ct. 34, 68 L. Ed. 516, the court 
held: 


‘<There was no merit in the contention that before 
the defendant could be lawfully convicted of bribing 
the Government officer not to arrest him, he must have 
been found guilty of the offense for which the arrest 
was made.’’ 


In Bogileno v. Umited States, 52 F.2d 604 (10th Cir. 1931), 
the court stated: 


‘‘ Appellant contends that the trial court should have 
directed a verdict of acquittal because there was no 
evidence that defendant had been lawfully arrested. 
The same argument was made in the former appeal and 
held to be without merit.’’ 


In cases where a Government official or police officer was 
arrested and convicted for accepting a bribe, the courts 
have held that a defense that the act for which the bribe 
had been taken had been illegal and, therefore, the arrest- 
ing officer had only done his duty by releasing the prisoner 
(although he accepted a bribe therefor) was without 
merit. See McNatt v. State, 91 S.W. 2d 1068, 130 Tex. 
Crim. Rep. 42 (1936); People v. Anderson, 42 P. 906, 75 
Cal. App. 365; Cf. Fall v. United States, 60 App. D.C. 124, 
49 F.2d 506, cert. dented, 283 U.S. 867, 51 S. Ct. 657, 75 L. 
Ed. 1471. 
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The acceptance of the bribe is the unlawful act. It is im- 
material whether the pending matters for which the bribe 
was received were valid, invalid, legal or illegal. The Gov- 
ernment submits that the issues raised by appellant regard- 
ing the alleged illegal search and seizure are without merit. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Otiver GascH, 
Umted States Attorney. 


Lewis CARROLL, 
Caz. W. BreLcHer, 
NatHan J. Pautson, 
Assistant United States Attorneys. 
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United States Court of Appeals 


For tHe District or CotumBir Circuit 


No. 13649 


Dewey Moore, 
Appellant, 
v. 


Unrrep States or AMERICA, 
Appellee. 


PETITION FOR REHEARING 


The Appellant respectfully petitions the Court to grant 
a rehearing of the appeal in this case, for the following 
reasons: 


1, Although the foundation had been laid upon cross- 
examination of the government’s witnesses, for the 
defense of entrapment, the trial court erroneously 
refused to give any instruction on entrapment, and 
refused to even allow counsel to argue entrapment. 
to the jury. 


2. The trial judge erroneously predicated his denial 
upon failure of counsel to submit a written request 
for an instruction upon entrapment. 


3. That the appellant was deprived of a trial by jury, 
the effective assistance of counsel, and of due proc- 
ess. 


4, That the decision is contrary to other decisions of 
this court. 
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ARGUMENT 


Appellant strongly urges that under the circumstances 
in this case, the trial rulings entirely deprived the de- 
fendant of the only defense which his trial counsel con- 
templated. Certainly the rulings are not supported by 
the law, and they deprived the defendant of due process. 
Rule 30, Federal Rules of Criminal Proceedings, pro- 
vides : 


“At the close of the evidence or at such earlier 
time during the trial as the court reasonable directs, 
any party may file written requests that the court 
instruct the jury on the law as set forth in the re- 
quests. At the same time copies of such requests 
shall be furnished to adverse parties. The court shall 
inform counsel of its proposed action upon the re- 
quests prior to their arguments to the jury, but the 
court shall instruct the jury after the arguments are 
completed. No party may assign as error any por- 
tion of the charge or omission therefrom unless he 
objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he 
objects and the grounds of his objection. Opportu- 
nity shall be given to make the objection out of the 
hearing of the jury.”’ 

Appellant emphasises that the rule provides that any 
party may file written requests as to the court’s instruc- 
tions. Counsel urges that in contrast, the trial court 
obviously interprets the rule to provide that counsel 
shall submit written requests. It is urged that the law 
is to the contrary, and requires that ‘‘In a criminal case, 
a court should instruct on all essential questions of law 
involved in the case, whether requested or not’’. Kinard 
v. United States, 68 App. D. C. 250. 


The argument by the government, that no instruction 
on entrapment was required in this case, because there 
was no legal basis for it, is not well founded. The gov- 
ernment itself at page five of its brief concedes: ‘‘in an 
appropriate case, a defense of entrapment may be made 
out and supported by cross-examination”. 
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The apparent view of the trial court that the cross- 
examination here did not show entrapment, usurped the 
function of the jury. As prior counsel pointed out in 
appellants brief (pp. 5 and 6), this Court held in Tatu v. 
United States, 88 U.S. App. D.C. 386, 389, that 


‘*_. . in criminal cases the defendant is entitled 
to have presented instructions relating to a theory 
of defense for which there is any foundation in the 
evidence, even though the evidence may be weak, 
insufficient, inconsistent, or of doubtful credibility.’’ 
(emphasis ’ added) 


The correct rule has been stated by this Court, in 
Clifton v. United States, 54 App. D. C. 104, that a re- 
quested instruction is properly denied where there is a 
total failure of proof on a point raised by the request. 


Here the testimony of Officer Walker, that prior to the 
alleged bribery attempted he entered the precinct and 
told Lt. Dyer that he had a feeling that he was going to 


get ‘‘bribed’’ and he was ‘‘set-up for the purpose of 
making a bribery case.’’ (J.A. 36), obviously laid a 
foundation for the defense of entrapment. Appellant’s 
trial counsel could have made a most effective argument 
to the jury regarding that testimony. It is obvious that 
he would have, and started to do so, until completely 
foreclosed by the trial court. 


Appellant most strongly urges to this Court the direct 
analogy between the facts here, just prior to the alleged 
bribery attempt, and the facts in Guarro v. United 
States, 99 U. S. App. D. C. 97, 100, wherein this Court 
held: 


= the conduct of this policeman is of crucial 
significance, for he not only is aware of what is 
happening, but, furthermore, he may think that it 
is a part of his job to see to it that such things as 
are alleged here to happen to him.’’ 
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This Court then quoted with approval: 


‘An officer of the law as we have said, has the duty 
of preventing, not encouraging crime.’ 


from McDermett v. United States, D. C. Mun. App. 1953, 
98 A.2d 287, which also stated: 


‘“‘The first duty of officers of the law is to prevent, 
not punish crime, and it is not their duty to incite 
to and create crime for the sole purpose of prosecut- 
ing and punishing the offender.’’ 


In Guarro, this Court pointed out the difference be- 
tween the offense there charged and narcotics cases, as 
to the defense of entrapment. It is highly significant, 
however, that this Court has frequently expressed its 
opinion in narcotics cases, that the defense of entrapment 
was for the jury. Pullman v. United States, 82 U.S. App. 
D.C. 236, 243: Rucker v. United States, 92 U.S. App. D. C. 
336, 337; and Lyons v. United States, 98 U.S. App. D.C. 
276. 


This Court has held that “the judge cannot decide that 
upon the evidence the accused is guilty and direct a ver- 
dict accordingly; a finding of guilt is for the jury alone.” 
Cooper v. United States, 94 U. S. 3438, 345. Yet, in the 
circumstances of this case, the trial court’s action if re- 
fusing to permit counsel to argue to the jury the impli- 
cations, inferences and effect, from his view, of the 
actions of Officer Walker prior to the alleged bribery at- 
tempt, and counsel’s views of the officer’s motives and 
credibility in connection therewith, and in refusing an 
instruction on entrapment, was a$prejudicial as an in- 
struction to find him guilty. 


In McAffee v. Umited States, 70 U.S. App. D. C. 142, 
this Court held that both of the parties to a cause are 
entitled to have the jury clearly informed on the whole 
of the instructions regarding the law concerning their 
respective theories, if there is any evidence to support 
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each theory. Appellant argues, that both of the parties 
to a cause are entitled also to argue their respective 
theories and views of the testimony and actions of the 
witnesses to the jury. 


CONCLUSION 


Appellant suggests that even a cursory reading of the 
testimony of Officer Walker in this case, by anyone with 
trial experience, immediately would suggest the many 
cogent and persuasive arguments which could and should 
have been made to the jury in this trial. Counsel urges 
that this Court consider its holdings in other cases cited, 
and particularly in Guarro v. United States, supra, in the 
light of this officer’s actions prior to the alleged bribery 
attempt. 


As in any case of alleged sexual assault, so too in any 
alleged bribery case, any citizen arrested on a traffic 
charge is in danger of being entraped if the police officer 
is permitted to “feel like” he was going to be bribed, and 
“set-up” a bribery situation. To fgrbid counsel to even 
/argue the question to a jury, or to,istruct on it when 
requested, is a complete deprivation of the right to trial 
by jury, of the effective assistance of counsel, and cer- 
tainly of due process. 


Counsel most strongly urges that this Court permit 
oral argument on this petition. Such oral argument is 
believed to be just as important here, as the question 
concerned of oral argument to a jury upon trial. 


James K. HucuHes 


JoHN ALEXANDER, 
Attorneys for the Appellant, 
630 Woodward Building, 
Washington 5, D. C. 
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CERTIFICATE OF GOOD FAITH 


I certify that the within Petition for Rehearing is pre- 
sented in good faith and not for delay. 


SS aaa 


f counsel for the Appellant. 


CERTIFICATE OF SERVICE 


I certify that a copy of the within Petition for Rehear- 
ing was served upon the adverse party, the United States 
of America, by delivering a copy this .=4... day of July, 
1957, to the office of the United States Attorney for the 
District of Columbia, United States Courthouse, Washing- 


Te ar, 
Nem Gene counsel for uke Appellant. 


ton, D. C. 











